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CHAPTER 655
HEALTH CARE LIABILITY AND P ATIENTS COMPENSATION

SUBCHAPTERI 655.25 Availability and efectiveness for health care liability insurance.
GENERAL PROVISIONS 655.26 Reports on claims paid.
655.001 Definitions. SUBCHAPTER IV
655.002 Applicability. PATIENTS COMPENSAION FUND
655.003 Exemptions for public employes and facilities and volunteers. 655.27 Patients compensation fund.
655.004 Rule-making authority 655.275 Patients compensation fund peer review council.
655.005 Health care provider employes. SUBCHAPTER VI
655.006 Remedy. MEDIATION SYSTEM
655.007 Patients’ claims. ) 655.42 Establishment of mediation system.
655.009 Actions against health care providers. 655.43 Mediation requirement.
655.01 Forms. 655.44 Request for mediation prior to court action.
655.013 Attorney fees. 655.445 Request for mediation in conjunction with court action.
655.015 Future medical expenses. 655.45 Reports to licensing bodies.
655.016 Claim by minor sibling for loss of society and companionship. 655.455 Notice to health care providers.
655.017 Limitation on noneconomic damages. 655.465 Mediation panels; mediation period.
655.019 Information needed to set fees. 655.54 Filing fee.
SUBCHAPTER Il 655.58 Mediation procedure.
INSURANCE PROVISIONS 655.61 Funding.
655.23 Limitations of liability; proof of financial responsibility SUBCHAPTER VII
655.24 Insurance policy forms. MEDIATION FUND
655.245 Insurance policy limitations. 655.68 Mediation fund.
Cross-reference: See definitions in s600.03and628.02 (b) The state in which a health care provider derives more than

50% of his or her income in a fiscal year from the practice of his
or her profession.

SUBCHAPTERI (12) “Representative”means the personal representative,
spouseparent, guardian, attorney or other legal agéatpatient.
GENERAL PROVISIONS (13) “Respondent’means the person allegéal have been
negligentin a request for mediation filed under&55.44 or
655.001 Definitions. In this chapter: 655.445
(1) “Board of governors” means the board created under § oy sdo/ ‘?23')%3&17997);575?'Zg’;&ggggélfggl?ﬁgg5.03%91(%?159%%
619.04(3). a.34Q 1987 a. 27182, 264, 403 1989 a. 1871991 a. 2141993 a. 4731995 a. 27

w~l i » " - 5.9126 (19)
(2) %Ialmam meansthe person flllng a request for medi Medical malpractice panels: Theidtonsin approach. Kravat. 61 MLR 55.

ationunder s655.440r 655.445 A summary of the new statutes governing medical malpractice. Sal#/8R.
(4) “Department’means the department of health and famil§ct. 1986.

services. Recent developments ini¥¢onsin medical malpractice lavt974 WLR 891.

i " . N Testingthe constitutionality of medical malpractice legislation: Thisddhsin
(6) “Fiscal year” means the period beginning on July 1 andedicaimalpractice act of 1975. 1977 WLR 838. See also: State ex rel. Strykowski

endingon the following June 30. v. Wilkie, 81 W (2d) 491.
65!(37%7 Fund” means the patients compensation fund UI$der655.002 Applicability. (1) MANDATORY PARTICIPATION.
o Exceptas provided in $55.003 this chapter applies @l of the

(7t) “Health care practitioner” means a health carefes

sional, as defined in s180.1901 (1mjwho is an employe of a (a) A physician or a nurse anesthetist for whom this state is a

healthcare provider described in@55.002 (1) (d)(e) or (f) and B cipalplace of practicand who practices his or her profession
who has the authority to provide health care services that arei 1E:1is state more than 240 hours in a fiscal year

underthe direction and supervision of a physician or nurse-an . . _ .
thetist. (b) A physician or a nursanesthetist for whom Michigan is

(8) “Health care provider” means a person to whom this -cha‘Eal principal placg (.)f practice, if all of thg fgllowmg apply: .

ter applies under §55.002 (1)pr a person who elects to be subject - The phy3|_C|_an or nurse anesthetl_st is a re_S|den_t of this state.

to this chapter under §55.002 (2) 2. The physician or nurse anesthetist practices his or her pro
(9) “Nurse anesthetist” means a nurse licensed undeth. fession in this state or in Michigan or a combination of both more

who's certified as a nurse anesthetist by the American associafféi1240 hours in a fiscal year

of nurse anesthetists. 3. Thephysician or nurse anesthetist performs more proce
(10) “Patient’ means an individual who received or Shouk(jiuresm a Michigan hospital than in any other hospital. In this sub

havereceivedhealth care services from a health care provider 8PIISIOI’1, Michigan hospital” meana hospital located in Michi

: : e nthat is an dfliate of a corporation @anized under the laws
from an employe of a health care provider acting within the sco : L e b e
of his or her employment. g?thls state that maintains its principdic# and a hospital in this

o . . .. State.
_(10m) “Physician”means a medical or osteopathic physician .y A physician omurse anesthetist who is exempt under s.
licensedunder ch448, ; ; : ;
T o . 655.003(1) or (3), but who practices his ter profession outside
(11) “Principal place of practice” means any of the followingihe scope of the exemption and who fulfills the requirements
(a) The state in which a health care provider furnishes healthderpar (a) in relation to that practice outside the scope of the
careservices to more than 50% of hishar patients in a fiscal exemption.For a physician or a nurse anesthetist who is subject
year. to this chapter under this paragraph, this chapter applies only to

following:
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claims arising out of practice that is outside the scopehef underch.227 as are necessary to enable them to perform their
exemptionunder s655.003 (1)or (3). responsibilitiesunder this chapter

(d) A partnership comprised of physicians or nurse anesthetliston: 175 c. 37Sup. Ct. Orde8 W (2d) xil (1979)1987 a. 27Stats 1987
tistsand oganized and operated in this state for the prirpary $.655.004:1989 a. 18%.28

poseof providing the medical services of physicians or nursgss gos  Health care provider employes. (1) Any person
anesthetists. _ o listedin s.655.007having a claim oa derivative claim against a
(e) A corporation aganized and operated in this state for thgealthcare provider or an employe of the health care pravioier
primary purpose of providing the medical services of physiciagamagegor bodily injury or death due to acts or omissions of the
or nurse anesthetists. employe of the health care provider actmithin the scope of his
(f) A cooperative sickness care associatigaoized under ss. or her employment and providing health care services, is subject
185.981t0185.985that operates a nonprofit sickness care plan ia this chapter
this state and that directly provides services through salaried(2) The fund shall provide coverage, under6&5.27 for
employesin its own facility claims against the health care provider or the employe of the
(9) An ambulatory sgrery center that operates in this state.healthcare provider due to the acts or omissions of the employe
(h) A hospital, as defined in 50.33 (2) (ajgnd(c), that oper ~ actingwithin the scope of hisr her employment and providing
atesin this state. healthcare services. This subsection does not apply to any of the
(i) An entity operated in this state that is diliafe of a hospi ~ following:
tal and that provides diagnosis or treatmafnor care farpatients (a) Anemploye of a health care provider if the employe is a
of the hospital. physicianor a nurse anesthetist or is a health care practitioner who
() A nursing home, adefined in s50.01 (3) whose operations IS ot providing health care services under the direction and-super
are combined as a single entity with a hospital described in p¥ision of a physician or nurse anesthetist.
(h), whether or not the nursing home operations are physically(b) A service corporation ganized under s180.1903by
separatdrom the hospital operations. healthcare professionals, as defined undég§.1901 (1m)if the
(2) OpTIONAL PARTICIPATION. All Of the following may elect, boardof governors determines that it is not the primary purpose
in the manner designated by the commissioner by rule undePlsthe service corporation to provide the medical services of phy
655.004 to be subject to this chapter: siciansor nurse anesthetists. The boardjo¥ernors may not
(a) A physician or nurse anesthetist for whom this state isd termineunderthis paragraph that it is not the primary purpose

N\ - : : -of a service corporation to provide the medical servicghgs$i
]E’er\',\r,‘gﬁﬁg;:gﬁ ﬁ;ﬁrr??rt"%eﬁg lé;\l’v;‘;dga;?igﬁzgzgrgp grp%rgif gr? SIQIanSOI’ nurse anesthetists unless more than 50% of the sharehold

of a fiscal yearduring which he or she practices his or her profegrs of th(_e service corporation are neither physicians nor nurse
sion. anesthetists.

: ; - 2t) Subsectiorf2) does not déct the liability ofa health care
(b) Except as provided in sufil) (b), a physician or nurse (2 ; :
anesthetisfor whom this state is not a principal place of practicﬁrowderdescnbed in $555.002 (1) (d)(e) or (f) for the acts of

3 ; : : : mployes.
for a fiscal yearor a portion of a fiscal yeaduring which he or se p! . ! .
shepractices his or her profession in this state. For a health ¢ 'S;‘?%;fggsaf;‘g‘}987 a. 27Stats. 1987 s. 655.005989 a. 1871991 a. 214

providerwho elects to bsubject to this chapter under this para
graph,this chapter applies only to claims arising out of practi&s5.006 Remedy. (1) (a) On and after July 24, 1975, every
thatis in this statend that is outside the scope of an exemptigsatient,every patient representative and every health qae

unders.655.003 (1)or (3). vider shall be conclusively presumed to have accepted to be bound
History: 1987 a. 271991 a. 214 by this chapter
In an action governed by ch. 655 no claim may be brought by adult childrtée for . - . . .
lossof society and companionshipa adult parent; s. 895.04 is inapplicable to ch. (b) Except as 0therW'f5e spec[flcally provided in this chapter
655actions. Dziadosz Zirneski, 177 W (2d) 59, 501 NW (2d) 828 (Ct. App. 1993)this subsection also applies to minors.
In an action governed by ch. 655, no recovery may be had by a parent for the los ; R ;
of society and £gzompanion)éhip of an adult chilgIM/Eystate .th.ySin%i Medical iZ) '_I'hIS chapter does_ not apply to injuries or deatburring,
Center,183 W (2d) 666, 515 NW (2d) 705 (1994). or services rendered, prior to July 24, 1975.
Chapter655 does not control all actions against HBIOIt applies only to negli History: 1975 c. 371987 a. 27Stats. 1987 s. 655.006.
gent medical acts or decisiomsde in the course of rendering medical care. A bad

faith tort action may berosecuted against an HMO that has denied a request for c . s .
eragewithout a legal basis. McEvoy @roup Health Cooperative, 213 W (2d) 507,%155-007 Patients’ claims. On and after July 24, 1975, any

570NW (2d) 397 (1997). patient or the patiens representative having a claim or any
) ) - spouseparent, minor sibling or child of the patient having a deriv
655.003 Exemptions for public employes and facilities ~ ative claim for injury or death on account of malpractice is subject

and volunteers. Except as provided in 655.002 (1) (¢)this g this chapter
chapterdoes not apply to a health care provider that is any of theyistory: 1975 c. 37199, 1983 a. 2531997 a. 89

following: This chapter was inapplicable to third—party claimsed on contract where no

;L : : ily injury was alleged. Northwest General Hospita¥ee, 15 W (2d) 59, 339
(1) A physician or a nurse anesthetist who is a state, coun% (2d) 583 (1983).

municipal employe, orfederal employe or contractor covered | this sectiorichild” refers to a minor child. An adult child cannot assert a claim
underthe federal tort claims act, as amended,whd is acting basedn medical malpractice committed against the adult ehildfentZiulkowski
within the scope of his or her employment or contractual dutiesNierengarten, 210 W (2d) 98, 565 NW (2d) 164 (Ct. App. 1997).

(2) A facility that is exempt under §0.39 (3)or operated by 55 009  Actions against health care providers. An
any governmental agency _ _ actionto recover damages on account of malpractice sbaiply

~(3) A physician or a nurse anesthetist who provigieses  with the following:

sionalservices under the conditions described 4§.89 with (1) ComPLAINT. The complaint in such action shall not specify
respecto those professionakrvices provided by the physiciany,e amount of money to which the plaifiiipposes to be entitled.

or nurse anesthetist for which he or she is covered1§5s25and 2 M Th tori hich
considered an agent of tepartment, as provided ini§5.25 (6) . (2) MEDICAL EXPENSEPAYMENTS. The court or jurywhichever

(b) is applicable, shall determinthe amounts of medical expense
H.istory: 1989 a, 187206 1991 a. 214 paymentspreviously incurred and for future medical expense
’ payments.

655.004 Rule-making authority . The director of state  (3) VENUE. Venue in a courction under this chapter is in the
courts,department and commissioner may promulgate such rutgsintywhere the claimant resides if the claimant is a resident of
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this state, or in a county specified inB@1.50 (2)a)or (c) if the bemade under the system until either the account is exhausted or
claimantis not a resident of this state. the patient dies.
History: 1975 c. 37198 199, 1983 a. 2531985 a. 340 History: 1975 c. 371977 c. 291979 c. 34154 1983 a. 1581985a. 3401991

Discretionarychanges of venue under s. 801.52 are applicable to actions underfeg14 1995 a. 10
655. Hoffman v Memorial Hospital of lowa Countt96 W (2d) 505, 538 NW (2d)

627 (Ct. App. 1995). 655.016 Claim by minor sibling for loss of society and

. companionship.  Subject to s655.017 a sibling of a person
655.01 Forms. The director obtate courts shall prepare andyno dies as a result of malpractice has a cause of action fer dam
causeto be printed, and upon request furnish free ofgshasuch agesfor loss of society and companionship if the sibling was a

forms and materials as the director deems necessary to facilitgfipor at the time of the deceased siblgleath. This section
or promote the ditient administration of this chapter doesnot afect any other claim available under this chapter
History: 1975 c. 37199 Sup. Ct. Orde88 W (2d) xiii (1979)1989 a.187s.28. History: 1997 a. 89

655.013 Attorney fees. (1) With respect to any act of mal 655,017 Limitation on noneconomic damages.  The
practiceafter July 24, 1975, for which a contingency fee arrang@mountof noneconomic damages recoverable by a claimant or
menthas been entered into before June 14, 198&dmpensa  plaintiff under this chapter for acts or omissionsdfealth care
tion determined on a contingency basis and payabl@llto providerif the act or omission occurs on or after May 25, 1995,
attorneysacting for one or more plainfif or claimants is subject andfor acts or omissions of an employe dfealth care provider
to the following unless a new contingency fee arrangementaistingwithin the scope of hisr her employment and providing
enterednto that complies with sub&lm) and(1t): healthcare services, for acts omissions occurring on or after
(@) The determination shall noeflect amounts previously May 25, 1995, is subject to the limits unde883.55 (4) (dand

paid for medical expenses by the health care provider or the pfB-
vider’s insurer History: 1985 a. 3401995 a. 10

. . After Januaryl, 1991, recovery for loss of society and companionship for death
(b) The determination shall not reflect payments for futufig a medical malpractice case is unlimited; minors may bring seatias for loss

medicalexpense in excess of $25,000. of companionship when malpractice causes a pareletith, including when the
. . . decedents survived by a spouse. JelinikSt. Paul Fire & Casualty Ins. Co. 182 W
(Am) Exceptas provided in sulflt), with respect to any act (2d) 1, 512 NW (2d) 764 (1994).

of malpractice for which a contingency fee arrangement is enteretbrt Reform: Its Not About \ictims. . .It's About Lawyers. ScoptuMfs. Law
into on and after June 14, 1986, in addittorcompensation for June 1995.

thereasonable costs of prosecution of the claim, the compensajj g019 Inf . ded ¢ The d
determinedon a contingency basis and payable to all attorne E I'I _dntcl)qrm;tlor; nefe tet to seri eels. ' he epartrgt?[quwt
actingfor one or more plainti§ or claimants is subject to thefol allproviae the director of state courts, Imissioner and the

boardof governors with information on hospitaéd capacity and

lowing limitations:
occupancyrates as needed to set fegwler s.655.27 (3)or
(@) Except as provided in pafb), 33 1/3% of the first 655.6?1 Y )

$1,000,000recovered. History: 1985 a. 3401989 a. 18%.28; 1991 a. 214
(b) Twenty—five percent of the first $1,000,000 recovered if
liability is stipulated withirl80 days after the date of filing of the

original complaint and not later than 60 days before the first day SUBCHAPTERIII
of trial.

(c) Twenty percent of any amount axcess of $1,000,000 INSURANCE PROVISIONS
recovered.

(1t) A courtmay approve attorney fees in excess of the limit#55.23 Limitations of liability; proof of financial
tions under sub(1m) upon a showingf exceptional circum responsibility. (3) (a) Except as provided in péd), every
stancesincluding an appeal. healthcare provider either shall insure and keep insured the health

(2) An attorney shall dér to chageany client in a malpractice careproviders liability by a policy of health care liabilitpsur
proceedingor action on a per dielr per hour basis. Any such@nceissued by an insurer authorized to do business in this state or
agreemenshall bemade at the time of the employment of théhallqualify as a self-insurerQualification as a self-insurer is

attorney. An attorneys fee on a pediem or per hour basis is notSubjectto conditions established by the commissioner and is valid
subjectto the limitations under subt) or (1m). only when approved by the commissianéFhe commissioner

History: 1975 c. 37199, 1985 a. 340 may establish conditions that permit a self-insurer to self-insure
for claims that are against employeho are health care practi

655.015 Future medical expenses. If a settlement or judg tionersand that are not covered by the fund.
ment under this chapter resulting from an act or omission that (b) Eachinsurance company issuing health care liability insur
occurredon or after May 25, 1995, provides for future medicaince that meets the requirements of gtito any health care pro
expense payments in excexs$100,000, that portion of future vider shall, at the times prescribed by the commissjdienith
medical expense payments in excess of an amount equaltheécommissioner in a form prescribed by the commissioner-a cer
$100,000plus an amount sfifient to pay the costs of collectiontificate of insurance on behalf of the heattare provider upon
attributableto the future medical expense paymeirisjuding original issuance and each renewal.
attorneyfees reduced to present value, shall be jpdidthe fund. (c) Each self-insured health care provider furnishing coverage
The commissioner shall develop byle a system for managing that meets the requirements of si4).shall, at the times and in the
anddisbursing those moneys through payments for teegen form prescribed by the commissiongie with thecommissioner
ses,which shall include a provision for the creation of a separaaeertificate of self-insurance and a separate certificate of-insur
accountingfor each claimang’ payments and for creditirgach  ancefor each additional health care provider covered by the self-
claimant’s account with a proportionate share of any interestsuredplan.
earnedby the fund, based on that accosipfoportionate sharf (d) If a cash or surety bond furnishied a health care provider
the fund. The commissioner shall promulgate a rule specifyirigr the purpose of insuring and keeping insutteel health care
the criteria that shall be used to determine the medical expenpesvider’s liability was approved by the commissioner before
relatedto the settlement or judgment, taking into consideratiokpril 25, 1990, pa(a) does not apply to the health care provider
developmentin the provision of health care. The payments shalihile the cash or surety bomémainsn effect. A cash or surety
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bondremains in déct unless the commissionet the request of ing the healthcare providées business, including the health care
the health care provider or the suretpproves its cancellation. provider'shealth care liability insurance cartiare liable fomal

(4) (a) A cash or surety bond under s@®) (d) shall be in practicefor no more than the limits expressed in sdd.or the
amountsof at least $200,000 for each occurrence and $600,00@ximum liability limit for which the healthcare provider is
for all occurrences in any one policy year for occurrences befdpgured,whicheveris higher if the health care provider has met
July 1, 1987$300,000 for eachccurrence and $900,000 for allthe requirements of this chapter
occurrencesn any one policy year for occurrences on or after (5m) The limits set forth in sub(4) shall apply to any joint
July 1, 1987,and before July 1, 1988, and $400,000 for eadiability of a physician or nurse anesthetist and his or her cerpora
occurrenceand $1,000,000 for all occurrences in any one poligion or partnership under 655.002 (1) (dpr (e).
year for occurrences on or after July 1, 1988. (6) Any person whaiolates this section or 855.27 (3) (a)s

(b) 1. Except as provided in pdc), beforeduly 1, 1997, subjectto s.601.64 For purposes of §01.64 (3) (c)each week
health careliability insurance may have provided either oecurof delay in compliance with this section 0655.27 (3) (afonsti
renceor claims—-made coverage. The limits of liability shall haviitesa new violation.
beenas follows: (7) Eachhealth care provideshall comply with this section

a. For occurrence coverage, at least $200,000 for each oceurdwith s.655.27 (3)a) before exercising any rights or privileges
renceand $600,000 for all occurrences in any one policy year foonferredby his or hethealth care providés license. The com
occurrencesdefore July 1, 1987, $300,080r each occurrence missionershall notify the board that issued the license of a health
and$900,000 for all occurrences in any one pojiegr for occur  careprovider that has not complied with this sect@mrwith s.
renceson or after July 1, 1987, and before July 1, 1988, af®5.27(3) (a) The board that issuélde license may suspend, or
$400,000for each occurrence and $1,000,000 for all occurrenceguseto issue or to renew the license of any health care provider
in any one policy year for occurrences on or aftdy 1, 1988, Vviolating this section or $55.27 (3) (a)
andbefore July 1, 1997. (8) No health care provider who retires or ceases operation

b. For claims—made coverage, at least $200,000 for eaafter July 24, 1975, shall be eligible for the protection provided
claim arising from an occurrence before July 1, 1987, regardlagsderthis chapter unless proof of financial responsibility&tr
of when the claim is made, and $600,000 for all clam@y one claims arising out of acts ofialpractice occurring after July 24,
reportingyear for claims made before July 1, 1987, $300f600 1975,is provided to the commissionierthe form prescribed by
eachclaim arising from an occurrence on or after July 1, 198the commissioner
andbefore July 1, 1988, regardlesfavhen the claim is made, and History: 1975 c. 3779, 199 1977 c. 1311983 a. 1581985 a. 3401989 a. 56
$900,000f0r all claims in any one reporting year for claims ma 259 1989 a. 183s.141t019, 29; 1989 a. 3321991a. 214 1993 a. 4731997 a.
onor after July 1, 1987, and before July 1, 1988, and $40@8000 " |1syreris liable under (5) up tpolicy limits. Patients Fund &t. Paul Ins. Co.16
eachclaim arising from an occurrence on or after July 1, 198®;(2d) 537, 342 NW (2d) 693 (1984).

andbefore July 1. 1997 regardlem‘sNhen the claim is made, and Thata self-insurance plan could have or should have been appraxreteigant.
) P : (" ndersub. (3) (a) the plan must actually be approved for a protodse qualified
$1,000,000for all claims in any one reporting year for Cla'mgsa self-insurer Patients Compensation Fundst. Marys Hospital, 209 W (2d) 17,

madeon or after July 1, 1988, and before July 1, 1997. 561NW (2d) 797 (Ct. App. 1997).

: f Undersub. (5) “those conducting the health care proisdeusiness” comprise
2. ExcePt as pr_owded in p4c), on a_nd a]_‘ter July 1, 1997, classof persons broader than, but inclusive of, the protsdemployes, including
healthcare liability insurance may provide either occurrence aiirses.For liability purposes those conducting the provisieusiness are treated as

i - imi iabili -+ aunit anddo not have personal exposure. Patients Compensation Auuttieran
claims—-madeoverage.The limits of liability shall be as follows: opital 216 W (2) 40, 573 NW (20) 572 (Gt App. 1007

H

a. For occurrence coverage, at least $1,000,000 for €acCThis section is not preemptdxy federal law Opthalmic Mutual Insurance Ca. v
occurrenceand $3,000,000 for all occurrences in any one polidjuisser,143 F 3d 1062 (1998).
year for occurrences on or after July 1, 1997. 655.24 Insurance policy forms. (1) No insurer may enter

b. For claims-made coverage, at |e8%{000,000 for each ; o or issue any policy of health care liability insurance until its
claim arising from an occurrence on or after July 1, 1997, a licy form has been submitted to and approved by the commis
?ﬁigggfg?;ﬁéﬂuf'al'mfgg7any one reporting year for clai fonerunder s631.20 (1) The filing of a policy form by any

y L 1997 ) insurerwith the commissioner fapproval shall constitute, on the

_(c) 1. Except as provided in sutid, self-insurance shale  partof the insurera conclusive and unqualified acceptance of all
in amounts of at least $200,000 for each occurrence and $600§Qﬂ/isionsof this chapterand an agreement by it to be bound

for all occurrences in any one policy year for occurrences befg{gepyas to any policy issued by it to any heaith care provider
July 1, 1987$300,000 for eachccurrence and $900,000 for all (1n¥) Notwitﬁspiar:d)i/nlgszb.(l)y Ithe issﬁance o poligy Zlf

ggru;reilggggn%n)éeofg?e%(Ll:cylyigr8f80r$3%%u(r)rgg?§;s eoanct())LE Faﬂq{ealthcare liability insurance by an insurer to a health care pro
ren)éeénd $1,000,000 for aﬁ/oécurreﬁces in any one policy ye jfler constifutes, on theart of the insurera conclusive and
for occurrenées O’n or after July 1, 1988, and before July 1, 19 qualifiedacceptance of all of the provisionstbis chapterand

’ ! ' agreement by it to be bound under the provisions of this chapter
and$1,QO0,000 for each occurrence and $3,000,000 for all-occ| to any policy issued by it to a health care provider
rencesin any one policy yeafor occurrences on or after (2) Every policy issued under this chapter shall be deemed

July 1, 1997. lusivel ide all of the following:
2. Notwithstanding subd.., in the discretiomf a self-insured conclusivelyto p.row eallotthe o ow.lng. -
healthcare providgrself-insurance may be in an amount that is (&) That the insurer agrees to pay in full all of the following:

lessthan $1,000,000 butot less than $600,000 for each oecur 1. Attorney fees and other costs incurred in the settleorent
rence on or after July 1, 1997, and before July 1, 1999, and ldeenseof any claims.
than$1,000,000 but not less than $800,000 for each occurrence on2. Any settlement, arbitration award or judgment imposed
or after July 1, 1999, and before July 1, 2001. againstthe insured under this chapter up to the limits expressed in
(d) The commissioner may promu|gate such ralethe com 865523(4) c_)r the maximur_n |Iab|||ty limit for which the health
missionerconsiders necessary for the applicatithe liability ~careprovider is insured, whichever is greater
limits under par(b) to reporting years following termination of 3. Any portion or all of the interest, as determined by the
claims—madeoverage, including rules that provide for the use @bardof governors, on an amount recovered againsinseed
actuarialequivalents. underthis chapter for which the insured is liable und&05..01
(5) While health care liability insurance, self-insurance or &), 814.04 (4)or 815.05 (8)
cashor surety bond under sui3) (d) remains in force, the health  (b) That any termination of the policy by cancellation or nonre
careprovider the health care providsrestate and those conductnewalis not efective as tgatients claiming against those covered
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by thepolicy unless the insured has been notified as provided in(2) By the 15th day of each month, the board of governors
sub.(3) and s631.36 except that an insurer may cancel a healghall report the information specified sub.(1) to the medical
careproviders policy under s631.36 (2)if the health care pro examiningboard for each clairpaid by the fund during the pre
videris no longer licensed to practice medicine or nursing.  vious month for damages arising out of the renderingyexlth
(3) A notice of cancellation or nonrenewthht is required careservices by &ealth care provider or an employe of a health
undersub.(2) (b)issued to a health care provider who isgural ~ careprovider
personmust inform the health care provider that his or her license (3) If more than one payment will be made on a claim, the first
to practice medicine or nursing may be suspended or not reneviegbrtfiled under sub(l) or (2) after the first payment is made on
if the health care provider has insurance or insfitient insur  theclaim shall include the total amousftthe award or settlement
ance. The insurer shall retain a copy of each notice issued un@@dthe projected schedule and amounts of payments.
sub.(2) (b)for not less than 10 years from the date of mailing or (4) Any person who in good faith provides information to the
delivery of the notice and shall furnish a copy to the commissioneredicalexamining board or the board of governors under this sec
uponrequest. tion is immune from civil liability for his or heacts or omissions
(4) Theinsurer shall, upon termination ofpalicy of health in providing such information.
careliability insurance issued under this chapter by cancellatiorfiistory: 1985 a. 29340 1989 a. 1871991 a. 214
or nonrenewal, notify the commissioner of the termination.
History: 1975 c. 371977 c. 1311985 a. 3401989 a. 1871991 a. 214

SUBCHAPTERIV
655.245 Insurance policy limitations. (1) No policy of
healthcare liability insurance may permit a health qarevider PATIENTS COMPENSAION FUND
to reject any settlement agreed upi@tween the claimant and the
Insurer. 655.27 Patients compensation fund. (1) Funp. There is

~ (2) A policy of health care liability insurance may permit thereateda patients compensation fund for the purpose of paying
insurerto make payments for medical expenses prior talatgf  thatportion of a medical malpractice claim which is in excess of
minationof fault. Such payments are not an admission of faulhe limits expressed in 55.23 (4)or the maximum liability limit
Suchpayments may be deducted from any judgmeatiaitration  for which the health care provider is insured, whichever limit is
award, but shall not be repaid regardless of the judgment or awgreaterpayingfuture medical expense payments undés5.015
Nothingin this subsection shall restrict the instseight of com  andpaying claimsinder sub(1m). The fund shall provide occur
parativecontribution or indemnity in accordance with the laws akncecoverage for claims against health careviders that have
this state. compliedwith this chapterand against employes of those health
History: 1975 c. 37 care providers, and for reasonable and necessary expenses

incurredin payment of claims and fund administrative expenses.
655.25 Availability and effectiveness for health care Thecoverage provided by the fund shall begin July 1, 1975. The
liability insurance. (1) No policy of health care liabilitinsur  fund shall not be liable for damages for injury or death caused by
ancewritten under the provisions of&l9.04may be canceled or anintentional crime, as defined unde©89.12 committed by a
nonrenewedexcept for nonpayment of premiums unless theealth care provider or an employe of a health care proyider
healthcare provides license is revoked by the appropriate lieensvhetheror not the criminal conduct is the basis for a medicat mal
ing board. A health care provider whose license is revekall practiceclaim.

be permitted to buy out in cases of a claims-made policy (1m) PEERREVIEWACTIVITIES. (a) The fund shall pay that por
History: 1975 c. 37 tion of a claim described ipar (b) against a health care provider
thatexceeds thémit expressed in $55.23 (4)or the maximum

655.26 Reports on claims paid. (1) In addition to any |iapjjity limit for which the healtttare provider is insured, which
informationrequired by the commissioner unde881.42 by the  everjimit is greater

15thday of each month, each insurer that writes health care liabil (b) A healthcare provider who engages in the activities

ity insurancen this state and each self-insurer approved unde%l%’scribedn 5.146.37 (1gland(3) shall be liable for not more than

655.23(3) (a) shall report the following information to the meo_li the limits expressed under855.23 (4)or the maximum liability

cal examining board anthe board of governors on each ClalrrI‘imit for which the health care provider is insured, whichever limit

paid during the previous month for damages arising out of the 148 e aterif he or she is found to be liable undet46.37 and the

deringof health care services: _ _ fund shall pay the excess amount, unless the health care provider
(@) The name and address of the policyholdesedf-insured s found not to have acted in gofaith during those activities and

entity and the name and address of any individual on whose belaéfailure to act in good faith is foursy the trier of fact, by clear

the claim was paid. andconvincing evidence, to be both malicious and intentional.
(b) The profession of the individual or the typiefacility or (2) FUND ADMINISTRATION AND OPERATION. Management of

entity on whose behalf the claim was paid. thefund shall be vested with the board of governors. The commis
(c) The health care providermedical specialtyf the provider sionershall either provide sth$ervices necessary for the opera

is a physician. tion of the fund orwith the approval of the board of governors,

(d) A description of the injugyincluding its cause argkverity  contractfor all or part of these services. Such a contract is subject
_(©) Whether the claim was paid asasult of a settement, a e b A1 loptuias. governing he procedures. for

P P P ) creatingand implementing these contracts befemtering into the

(f) The amount of the payment. _ _ ~ contracts.At least annuallythe contractor shall report to the com

(9) The number and amounts of any previous claims paid #yssionerand to the board of governors regarding all expenses
theinsurer or self-insurer for damages arising out of the renderingurredand subcontracting arrangements. If the board of gover
of healthcare services by the insured, the self-insurer or thersapproves, the contractor may hire legal counsel as needed to
employesof the insured oself-insurer Only claims paid on or providestaf services. The cost of contracting for §tdrvices
after July 20, 1985, are required b@ reported under this para shallbe funded from the appropriation unde2®.145 (2) (u)

graph. (3) FEEs. (a) Assessment. Each health care provider shall pay
(h) Any additional information requested by the medicanannual assessment, which, subject to ghjgo (br), shall be
examiningboard or the board of governors. basedon the following considerations:
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1. Past and prospective loss and expense experiedifiem (br) Limit on fees. Every rule setting fees farparticular fiscal
enttypes of practice. yearunder par(b) shall ensure that the fees assessed do not exceed

2. The past and prospective loss and expense experiencthggreatest of the following:
the fund. 1. The estimatetbtal dollar amount of claims to be paid dur

2m. The loss and expense experience of the individual hedltg that particular fiscal year
careproviderwhich resulted in the payment of monéypm the 2. The fees assessed for the fiscal year preceding that particu
fund or other sources, fatamages arising out of the rendering ofar fiscal yeay adjusted by the commissioner of insurance to
medicalcare by the health care provider ore@mploye of the reflectchanges in the consumer price index for all urban consum
healthcare providerexcept that an adjustment to a health caegs,U.S. city average, for the medical cgreup, as determined
provider’sfees may not be made under this subdivision prior to thg the U.S. department of labor
receiptof the recommendation of the patients compensation fund 3. Two hundredpercent of the total dollar amount disbursed
peer review council under 855.275 (5) (agndthe expiration of * for claims during the calendar year preceding that particular fiscal
thetime period provided, under@55.275 (7)for the health care yqq;.
providerto comment or prior to the expiration of the time period (c) Collection and deposit of fees. Fees under paréa) and(b)
unders.§55.275 () (@) o _andfuture medical expense payments specifiedHerfund under

3. Risk factors for persons who are semiretired or part-tindeg55 015shall be collected by the commissioner for deposit into
professionals. _ o thefund in a manner prescribed by the commissioner by rule.

4. For a health care provider described i85&.002 (1) (d) (d) Rulenot effective; fees. If the rule establishing fees under
(e)or (f), risk factors and past and prospective loss and exXpense (b) does not take fct prior to June 2 of any fiscal yedre
experienceattributable to employes of that health care provideh,mmissionemay elect to collect fees as established for the pre
otherthan employes licensed as a physician or nurse anesthefigfysfiscal year If the commissioner so elects and the rule subse

(am) Assessments for peer review council. The fund, a manda quentlytakes ekct, the balance for the fiscal year shall be col
tory healthcare liability risk-sharing plan established under $ected or refunded or the remainingemiannual or quarterly
619.04and a private health calebility insurer shall be assessedinstalmentpayments shall be adjusted except the commissioner
asappropriate, fees didient to cover the costs of the patientsmay elect not to collect, refund or adjust for minimal amounts.
compensatioriund peer review council, including costs of admin ) pogiatrist fees. The commissioneafter approval by the
istration, for reviewing claims paid by the fund, plan and insuref,oaqof governors, may by rule assess fees against podiatrists for
respectivelyunder s655.275 (5) The feesshall be set by the yhe nyrpose of paying thieind's portion of medical malpractice
commissioneby rule,after approval by the board of gOVernorsy|aims and expenses resulting from claims agajpediatrists
andshall be collected by the commissioner for deposit in the f”rﬁjasedon occurrences before July 1, 1986
The costs of the patients compensation fpeeér review council ! ) .
shallbe funded fronthe appropriation under 20.145 (2) (um) (4) FUND ACCOUNTING AND AUDIT. (@) Moneys shall be with

. L drawn from the fund by the commissioner only upon vouchers
" (B) Frgesfestabllr??erd. lﬁ -III-T:)e (rzolmmlffrl]onfeafterr?é)prov?_lhby approvedand authorized by the board of governors.
eboard of governors, shall by rule set the fees undefaparrhe (b) All books, records and audits of the fund shall be open to

rule shall provide that fees may be paid annually or in semiannH?I | oublic f ble i i ith th ' ¢
or quarterly instalments. In addition to the proratettion of the "€ 9eneéral publiic for reasonable Inspection, with the exception 0
confidentialclaims information.

annualfee, semiannual and quarterly instalments shall include A ) ) ) )

amountsuficient to cover interest not earned and administrative () Persons authorized to receigteposits, withdrawissue

costs incurred because the fees were not paith@mnual basis. vouchersor otherwise disburse any fund moneys shall post a blan

This paragraph does not impose liability on the board of governdsgs fidelity bond in an amount reasonably fatiént to protect

for payment of any part of a fund deficit. fund assets. The cost of such bond shall be paid from the fund.
2. With respect to fees paid by physicians, the rule shall pro (d) Annually after theslose of a fiscal yeathe board of gover

vide for not more than 4 payment classifications, based tigon nors shall furnish a financial report to tre@mmissioner The

amountof sugery performed and the risk of diagnostic #meta  reportshall be prepared in accordance with accepted accounting

peuticservices provided or procedures performed. proceduresand shall include the present value of all claims
2m. In addition to the fees and payment classificatior! servesincluding those for incurred but not reported claims as

describedinder subdsl. and2., the commissiongafterapproval ~determinedoy accepted actuarifinciples, and such other infor
by the board of governors, may by rule estabdisfeparate pay Mationas may be required by the commissiongéhe board of
mentclassification for physicians satisfying&5.002 (1) (bpnd ~governorsshall fumish an appropriate summarytiuis report to
aseparate fee for nurse anesthetists satisfyif§s002 (1 b) @l fund participants.
which take into account the loss experience of health care provid (¢) The board of governors shall submigarterly report to
ersfor whom Michigan is a principal place of practice. the state investment board and tiepartment of administration

(bg) Feeincrease. 1. Every rule under pgb) shall provide Projectingthe future cash flow needs of the fund. The state invest
for an automatic increase in a healtireproviders fees, except mentboard shall invest moneys held in the fund in investments
as provided in sub., if the loss and expenssperience of the With maturities and liquidity that are appropriate for the neéds
fund and other sources with respect to the health care prawidefhe fund as reported by the board of governors in its quarterly
anemploye of the health care provider exceeds either a numbefegorts under this paragraph. All incomierived from such
claimspaid threshold or a dollar volume of claims paid thresholdlvestmentsshall be credited to the fund.
both as established in the rule. The rule shall specify applicable(f) The board of governors shall submit a functional and-prog
amountsof increase corresponding ttee number of claims paid ressreport to the chief clerk of each house of the legislature, for
andthe dollar volume of awards in excess of the respective thredfstribution to the appropriate standing committees under s.
olds. 13.172(3), on or before March 1 of each year

2. The rule shall provide that the automatic increase does not(g) The board of governors magde reinsurance to an insurer
apply if the board ofgovernors determines that the performancauthorizedio do business in this state under@&til, 613, 614 or
of the patients compensation fund peer rewdewncil in making 618or pursue other loss funding management to preserve the sol
recommendationsnder s655.275 (5) (apdequately addressesvencyand integrity of the fund, subject to approval by the-com
the consideration set forth in pda) 2m. missioner. The commissioner may prescribe controls over or

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/1997/655.275(5)(a)
https://docs.legis.wisconsin.gov/document/statutes/1997/655.275(7)
https://docs.legis.wisconsin.gov/document/statutes/1997/655.275(5)(a)
https://docs.legis.wisconsin.gov/document/statutes/1997/655.002(1)(d)
https://docs.legis.wisconsin.gov/document/statutes/1997/655.002(1)(e)
https://docs.legis.wisconsin.gov/document/statutes/1997/655.002(1)(f)
https://docs.legis.wisconsin.gov/document/statutes/1997/619.04
https://docs.legis.wisconsin.gov/document/statutes/1997/655.275(5)
https://docs.legis.wisconsin.gov/document/statutes/1997/20.145(2)(um)
https://docs.legis.wisconsin.gov/document/statutes/1997/655.27(3)(a)
https://docs.legis.wisconsin.gov/document/statutes/1997/655.27(3)(b)1.
https://docs.legis.wisconsin.gov/document/statutes/1997/655.27(3)(b)2.
https://docs.legis.wisconsin.gov/document/statutes/1997/655.002(1)(b)
https://docs.legis.wisconsin.gov/document/statutes/1997/655.002(1)(b)
https://docs.legis.wisconsin.gov/document/statutes/1997/655.27(3)(b)
https://docs.legis.wisconsin.gov/document/statutes/1997/655.27(3)(bg)2.
https://docs.legis.wisconsin.gov/document/statutes/1997/655.275(5)(a)
https://docs.legis.wisconsin.gov/document/statutes/1997/655.27(3)(a)2m.
https://docs.legis.wisconsin.gov/document/statutes/1997/655.27(3)(b)
https://docs.legis.wisconsin.gov/document/statutes/1997/655.27(3)(a)
https://docs.legis.wisconsin.gov/document/statutes/1997/655.27(3)(b)
https://docs.legis.wisconsin.gov/document/statutes/1997/655.015
https://docs.legis.wisconsin.gov/document/statutes/1997/655.27(3)(b)
https://docs.legis.wisconsin.gov/document/statutes/1997/13.172(3)
https://docs.legis.wisconsin.gov/document/statutes/1997/ch.%20611
https://docs.legis.wisconsin.gov/document/statutes/1997/ch.%20613
https://docs.legis.wisconsin.gov/document/statutes/1997/ch.%20614
https://docs.legis.wisconsin.gov/document/statutes/1997/ch.%20618

7 Updated 97-98Wis. Stats. Database HEALTH CARE LIABILITY AND PATIENTS 655.275

COMPENSATION
otherconditions on such us# reinsurance or other loss—fundingresultof a settlement or judgment that is entered inteendered
managementechanisms. under this chapter for an act or omission that occurred on or after

(5) CLAIMS PROCEDURES.(a) 1. Any person may file a claimMay 25, 1995, the fund shally after deducting the reasonable
for damages arising out of the rendering of medical care or se@stsof collection attributable to themaining liability including
vices or participationin peer review activities under $46.37 attorneyfees reduced to present value, the full medical expenses
within this state against a health care provider or an employe &aghyear plus an amount not to exceed $500,000 per year that
healthcare provider A person filing a claim may recover from theWill pay the remaining liability over the persemnticipated life
fund only if the health care provider or the employe of the healtiine, or until the liability is paid in full. If the remaining liability

care provider has coverage under the fund and the fund is nai§dtpt paid before the person dies, the fund may pay the remaining
asa party in the action. liability in a lump sum.Payments shall be made from money col

2. Any person may file an action for damages arising out lectedand paid into the fund under suB) and from interest

the rendering of medical care or services or participation in pg&{jnetdrt]hereon. FO; claims Slibjeﬁt Itloba per(ijodic i).la%merlmt_mz?]de
review activities under s146.37outside this stategainst a health UN9€rthis paragraph, payments shail beé made until the claim has

careprovider or an employe of a health care provideperson Peenpaid in full, except as provided in@55.015 Periodic pay
filing an action may recover from the fuadly if the health care mentsmade ”Udef this paragrapitiude direct or indirect pay
provideror the employe of the health care provider has coveral§Ntor commitment of moneys to or on behalf of any person
underthe fund and théund is named as a party in the action. [fndera single claim by any funding mechanism. No interest may
the rules of procedure of the jurisdiction in which the action &€ Paid by the fund on the unpaid portion of any claim filed under
broughtdo not permit naming the fund as a patitg person filing 1S Paragraph, excepsprovided under $507.01 (4)814.04 (4)

the action may recover from tHand only if the health care pro or 815.05 (_8) . ) o

vider or the employe of the health caseovider has coverage (€) Claims filed against the fund shall be paid in the order

underthe fund and the fund is notified thie action within 60 days receivedwithin 90 daysafter filing unless appealed by the fund.

of service of process on the health care provider oemgloye If the amounts in the fund are notfiignt to pay all of thelaims,

of the health care provideiThe board of governors may extencflaims received after the funds are exhausted shall be immediately

this time limit if it finds that enforcement of the time limit wouldPayablethe following year in theorder in which they were

be prejudicial to the purposes of thend and would benefit nei received.

ther insureds nor claimants. (6) INTEGRITY OFFUND. The fund shall be held in trust for the
3. If, after reviewing the facts upon which the clainaotion Purposef this chapter and may not be used for purposes other

is based, it appears reasonably probable that damages paid th@nthose of this chapter

exceedhe limits in s655.23 (4) the fund may appear and actively (7) ACTIONSAGAINST INSURERS SELF-INSURERSOR PROVIDERS.

defenditself when named asparty in an action against a healthThe board of governors may bring an action against an insurer

careprovider or an employe of a health cgmeovider that has self-insurerr health care provider for failure to act in good faith

coveragaunder the fund. Isuch action, the fund may retain ceunor breach of fiduciary responsibility under s@b) (b) or (c).

seland pay out of the fund attorney fees and expenses includindistory: 1975 c. 3779, 199 1977 c. 29131, 1979 c. 34194 1981 c. 201983

courtcosts incurred in defending the fund. The attorney or Iz sab s sraioee o tq o 0247399 1989 8. 107187,332 1991 . 214

firm retained to defend the fund shall not be retained or employeghe patients compensation fund tae authority to sue an insurer that refuses to

by the board of governors to perform legal services for the boanttribute to the settlement of a claim against its insureis. Ritients Compensa

of governors other than those directly connected with the fuﬁlﬁ'r'I]hFeUQSn\ila\lNol-f';:L:JPs’t\Zlg?d\i/(\:/t (ri(i)tigggi'(f;j?d'\tlr\g gjrzdst?;;zi?i)én where an excess

Any judgment &cting the fund may ,be appealed as PrO\_”ded k%’/erictwasreturngd was appropriate. Granting the motion would have denied the

law. The fund may not beequired to file any undertaking in anyfund’s right under sub. (5) to appear and actively defend itself in the actiofiv.Gof

judicial action, proceeding or appeal. Seldera202 W (2d) 601, 550 NW (2d) 144 (Ct. App. 1996). .
b) It shall be th ibility diei [f=i Sub.(4) (b) does not provide an “explicit and unequivocal” exemption togke
(b) It shall be the responsibility tfieinsurer or self-insurer yecords law Any denial of an open records request uidrsection must state with

providing insurance or self-insuranéer a health care provider “sufficient specificity” apublic policy reason for refusing to release the requested
who s also coverebly the fund to provide an adequate defense EFordsChavala vBubolz, 204 W (2d) 82, 552 NW (2d) 892 (Ct. App. 1996).
the fund on any claim filed that may potentiallyfeadt the fund
with respecto such insurance contract or self-insurance contr ' € S -
Theinsurer or self-insurer shall act in gdaith and in a fiduciary cOUncil. (1) DEFINITIoN. In this section, “council” means the
relationshipwith respect to any claim fatting the fund. No Patientscompensation fund peer review council.
settlemenexceeding an amount which could require payment by (2) APPOINTMENT. The board of governors shall appoint the
thefund may be agreed to unless approved by the board of gowegmbersf the council. Sectioh5.09 except s15.09 (4)and(8),
nors. doesnot apply tahe council. The board of governors shall desig
() It shall be the responsibility of any health care prowidgr natethe chairperson, vice chairpersqn and secretary of the qouncil
acash orsurety bond in ééct under s655.23 (3) (dYo provide andthe terms to be served by council members. The cquncn shall
anadequate defense of the fund on any malpractice claim filedcgf'SiSt of S persons, not more than 3 of whom are physicians who
any claim filed under sub(1m) that may potentially &ct the areactivelyengaged in the practice of medicine in this state. The
fund. The health care provider shall act in good faithinrdfidu ~ chairpersorshall be a physician and shall serveaasex oficio
ciary relationship with respect to any clainfiesting the fund.No ~NPnvotingmember of the medical examining board. _
settlemenexceeding an amount which could require payment by (3) MEETINGS. The council shall meet at the caflthe chair

thefund may be agreed to unless approved by the board of gow&rsonof the board of governors or the chairperson of the council.
nors. The council shall meet at thecation determined by the person

(d) A person who has recovered a final judgment or a settf&@/ling the meeting. _ _ _
ment approvedby the board of governors against a health care (4) RePORTs. The council shall submit to the chairperson of
provider,or an employe of a health care provjdhat hasover theboard of governorsjpon request of the chairperson but not
ageunder the fundnay file a claim with the board of governorgmoreoften than annuallya report on the operation of tbeuncil.
to recover that portion afuch judgment or settlement which isin  (5) DuTies. (a) The council shall reviewvithin one year of
excesof the limits in s655.23 (4)or themaximum liability limit  the date of first payment on the claim, each claim that is paid by
for which the health care provider is insured, whichever limit iiefund, amandatory health care liability risk—sharing plan estab
greater. In the event the fund incurs liability for future paymentéshedunder s619.04 a private health care liabilitpsurer or a
exceeding$1,000,000 to any person under a single claim as thelf-insurefor damages arising out of thendering of medical

28p5.275 Patients compensation fund peer  review
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careby a health care provider an employe of the health care proregardingmedical malpractice, betwe@atients, their represen

vider and shall make recommendations to all of the following: tatives, spouses, parents or children and health care providers.

1. The commissioner and the board of governors regardingistory: 1985 a. 34p1989 a. 18%.28.
any adjustments to bmade, under €55.27 (3) (a) 2mto fund

feesassessed against the health care providesed on thpaid 65543 Mediation requirement.  The claimant and all
claim. respondentsamed in a request for mediation filed undé5&.44

2. The commissioner and the board of governors regardiﬂ@?iif‘ﬁ%?i”3agrtidpate in mediation under this subchapter

any adjustments to be made, unde®8¥9.04 (5) (b)to premiums
assessedgainst a physician under a mandatory healthlicdni&

|ty_(rj|s=<—_shar|ng plan established unde6%9.04 based on the (1) REQUESTAND FeE. Beginning September 1, 1986, any person
paidciaim. ) o ) _listed in s655.007having a claim or a derivativaaim under this

3. A private health care liability insurer regarding adjusthapterfor bodily injury or death because of a tort or breach of
mentsto premiums assessed agaiagthysician covered by pri contractbased on professional services rendered or that should
vateinsurance, based on the paid claim, if requested by the priigi§ebeen rendered by a health care provider may file a request for
Insurer. . . _ mediationand shall pay the fee undei6§5.54

(b) In developing recommendations under. @@ the council 2y Content oF ReQUEST. Therequest for mediation shall be
may consult with any person and shall conaith the following: i yriting and shall include all of the following information:

1. If a claim was paid for damagassing out of the rendering 5) The claimant name and cityillage or town, county and
of care by a physician, with at leaste physician from the areagisieof residence.
of medical specialty of the physician who rendered the care ana b) Th fth .
with at leastone physician from the area of medical specialty of (b) The name of the patient. .
the medical procedure involved, if the specialty area of the proce (¢) The name and address of the health care provider alleged
dureis different than the specialty area of the physician whe re® have been negligent in treating the patient.
deredthe care. (d) The condition or disease for which the health care provider

2. If a claim was paid for damagasising out of the rendering Was treating the patient when the alleged negligence ocanced
of care by a nurse anesthetist, with at least one nurse anesthéfigdates of treatment.

(6) Fees. Fees siifcient to cover the counc’costs, includ ~ (€) A brief description of the injurglleged to have been caused
ing costs of administration, shall be collected undé65.27 (3) by the health care providernegligence.
(am). (3) DELIVERY ORREGISTEREDMAIL. The request for mediation

(7) NoTICE OF RECOMMENDATION. The council shall notify the shallbe delivered in person or sent by registered mail to the- direc
affectedhealth care providein writing, of its recommendations tor of state courts.
to the commissionethe board of governors or a private insurer (4) STATUTE OF LIMITATIONS. Any applicable statute of limita
madeunder sub(5). The notice shall inform the health care-protionsis tolled onthe date the director of state courts receives the
vider that the health care provider may submit written commentsquestor mediation if delivered in person or on the date of mail
onthe councik recommendations to the commissiotieg board ing if sent by registered mail. The statute remains tolled until 30
of governors or the private insurer within a reasonable perioddaysafter the last day of the mediation period undéb5.465 (7)
time specified in the notice. (5) NOCOURTACTION COMMENCEDBEFOREMEDIATION. Except

(8) PamiENT RECORDS. The council may obtain any informa as provided in $655.445 no court action may be commenced
tion relating to any claim it reviews under tisction that is in the unlessa request for mediatidmas been filed under this section and
possessiomf the commissioner or the board of governors. Thehtil the expiration of the mediation period undes5.465(7).
councilshall keep patient health care information confidential as (6) NOTICE OF COURT ACTION TO DIRECTOR OF STATE COURTS.

requiredby s.146.82 (2) (b) A claimant who files a request for mediation under this section and
(9) ImmuniTY. Members of the council and persons consultingho commences a court action afthe expiration of the medi

with the counciunder sub(5) (b) are immune from civil liability ation period under s655.465 (7)shall send notice of theourt

for acts or omissions while performing their dutiesler this sec  actionby 1st class mail to the director of state courts.

tion. History: 1985 a. 3401989 a. 18%.28.

(10) MEMBERS’ AND CONSULTANTS' EXPENSES. Any person Requesfor mediation of claim naming only one doctor dit toll statute of limi
h . . . ionsapplicable to claims against doctors not named in mediation request. Dipple
servingon the council and any person consulting with the coungikye Sricats Comp. Fund, 161 W (2d) 854, 468 NW (2d) 789 (Ct. App. 1991).

undersub.(5) (b) shall be paid $50 for each dayictual attend  wherethe care provider was deceased, it waticéerit to name the deceased-pro
anceat council meetings, plus actual and necessary travel expe'qipyin the mediation request rather than a legal entity such as the estate or the provid

655.44 Request for mediation prior to court  action.

ses er’s insurer In suchcase, the tolling of the statute of limitations under sub. (4)es-ef
L . . tive against an insurer and thasabnsin Patients Compensation Fund. Failure to
History: 1985 a. 3401989 a. 1871991 a. 214315 namethe Fund as a party to an action brought against the insurer within the 30 day

periodunder sub. (4) barred the claim agathstfund. Geiger.Wisconsin Health
CareLiability Insurance Plan, 196 W (2d) 474, 538 NW (2d) 830 (Ct. App. 1995).

Delivery of mediation request by regular mail is not determinative ofalidity
SUBCHAPTERVI of the request. Geisel @dulio, 807 F Supp. 500 (1992).
Failureto name patiertompensation fund in the mediation request did not exempt
thefund from the tolling of the statute of limitations under sub. (4). Geisadiulio,
MEDIATION SYSTEM 807F Supp. 500 (1992).

655.42 Establishment of mediation system. (1) LEGls 655.445 Request for mediation in conjunction with
LATIVE INTENT. The legislature intends that the mediation systegburt action. (1) COMMENCING ACTION, REQUEST AND FEE.
provide the persons under s{®) with an informal, inexpensive BeginningSeptember 1, 1986, any person listed 655.007haw
andexpedient means for resolving disputes without litigation amgly a claim or a derivative claim under this chapter for bodily
intendsthat the director of state courts administer the mediatiQ‘ﬁ]ury or death because of a tort or breach of contract based-on pro
systemaccordingly fessionalservices rendereat that should have been rendered by
(2) MepiATION sYsTEM. The director of state courts shallahealth care provider shall, within 15 days after the date of filing
establisha mediation system complying with this subchapter nahaction in court, file a request for mediation. The request shall
laterthan September 1986. The mediation system shall considie prepared and delivered in person or sent by registeredamail
of mediation panels that assist in the resolutiondisputes, thedirector of state courts, in the form and manner requinelér
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COMPENSATION
s.655.44 (2)and(3), together with a notice that a court action hasersonresigns or is unable to serve as a public member mediator
beencommenced and the fee unde6s5.54shall be paid. from a list of alternates prepared by the director of state courts.
(2) ScHepbuLINg. All time periods under $8802.10 (3)are (b) One attorney who is licensed to practice law in this state.

tolled on the date of filing the court action. The timeriods (c) One health care provider as follows:

remaintolled until the expiration of the mediation period ursler 1. Except aprovided in subdst. and5., if all respondents
655.465(7). . namedin the request for mediation are physicians, a physician
~ (3) No COuRT PROCEEDINGSBEFORE MEDIATION.  For actions whois licensed to practice in this state and who is selected from
filed under sub(1), no discovery may be made and no trial; prea list prepared by a statewideganization of physicians desig
trial conference oscheduling conference may be held until thaatedby the director of state courts.

expirationof the mediation period under&55.465 (7) 2. Except as provided in subds. and5., if none of the

er'('lsg%’) 1985 a. 34p1989 a. 18%.28; Sup. Ct. Order N®5-04 191 W (2d) - yagnondentsamed in theequest for mediation is a physician, a

healthcare provider who is licenséa practice in this state in the

655.45 Reports to licensing bodies. (1) For the quarter Same health caffield as the respondent and who is selected from
beginningon July 1, 1986, and for each quarter thereafter alist prepargd py the department or the examining bo.arcllh)r.af
directorof state courts shall file reports complyingh sub.(2) atedcredentialing board that regulates heaitine providers in
with the medical examiningoard, the physical therapistdilaf ~ thathealth care field.
ated credentialing board, the podiatristdilated credentialing 3. Except as provided in subdk.and5., if more than one
board, the board of nursing and the department, respectivelgspondents named in theequest for mediation at least one of
regardinghealth care providers licensedthy respective bodies. whomis a physician and at least one of whom is not, a heatéh

(1m) Forthe quarter beginning on July 1, 1995, and for eafsovider who is Ilg:ensed to practice ithis state and who is
quarterthereafter the director of state courts shall file reportS€lectedrom the list under subd. or 2., as determined by the
complyingwith sub.(2) with the dietitians diliated credentialing directorof state courts.
boardregarding health care providers certified by the dietitians 4. If the director of state courts determines that a list under

affiliated credentialing board. subdl.or2.is ina}dequate to pernifie selgction of an appropriate
(2) The reports under subd) and(1m) shall set forth all of health care providgra health care provider who is licensed to
the following: practicein this state and whis selected from an additional list pre

(@) The names of all healttareproviders who are named asparedby the director of state courts.

defendantsn court actions of which the director of state courts - If the director of state courts determines that lists under

; i der $55.44 (6Yor655.445 (1during th subdsl.or2. and4. are inadequate to permit the selection of an
[:rpelvemo Ice under (Gor (1¥luring the quar appropriate health care provider for a particular dispute, a health

. . . reprovider who is licensed to practicethis state and who i
(b) Whether any court action of which the director of Sta@slggt;cbﬁhe di?ezto(r:%fssigteocgui(t:s cetinis state and who is

i i 44 445 (1 i . -
courtsreceived notice under 855.44 (6)or 655.445 (1)was dis (3) FiLLING vacancies. If a person appointed toraediation

posedof by settlement, compromisstipulation agreement, dis lund 1 ions f > ble th di
missal default or judgment during the quarter and the amountp<?1ne under sub(1) resigns from or is unable to serve on the medi
ation panel, the director of state courts shall appoint a replacement

the settlement or award to the claimant, if atgythe extent the lectedn th th d int
directorof state courts has any of the information under this pari ccledn theé Same manner as the predecessor appointee.

graph. (4) ConrLICT OF INTEREST. NO person may serve on a medi
History: 1985 a. 3401989 a. 18%.28; 1993 a. 107443 1997 a. 75175 ation panel if the person has a professional or personal interest in
the dispute.

655.455 Notice to health care providers.  The director of (5) CompeNsaTION. Each mediator shall be compensated
statecourts shall serve notice of a request for mediation upon 150 plus actual and necessary expenses for daghof medi
health care providers named in the request,the respective ationconducted. Compensation and expenses shall be paifi out
addresseprovided in the request, bggistered mail within 7 days the appropriation under 20.680 (2) (gmupon such authoriza
afterthe director of state courts receives the request if deliverighs as the director of state courts may prescribe.

in person or within 10 dayS after the date of ma|||ng of the I’equest(e) IMMUNITY AND PRESUMPTIONOE GOODFAITH. (a) A media
to the director of state courts if sent by registered mail. tor is immune from civil liability for any good faith act or omission

History: 1985a.3401989 a. 184.28. within the scope of the mediatsiperformance of his or her pew
15-daytime limit for filing request for mediation after commencement of cou

actionis directory rather than mandatorfby v Kozarek, 153 W (2d) 75, 450 NW rérsand d.Uties under this subchapter o )
(2d) 249 (1990). (b) Itis presumed that every act or omission under(@gis

o o ) agood faith act or omission. This presumption may be overcome
655.465 Mediation panels; mediation period. (1) MEDI-  only by clear and convincing evidence.

ATION PANEL FORDISPUTE. The director of state courts shall appoint (7) MepiaTion PERIOD. The period for mediation shall expire

the members of a mediation panel under $@pand send notice g gays after the director of state courts receives a request for
to the claimant and all respondents by registered riaié notice meiationif delivered in person or within 93 days after the date
shallinform the claimant anlll respondents of the names of thet majling of the request to the director of state courts if sent by
personsappointed to the mediation panel and the date, time a\'@é&terednail, or within a longer period agreed to by the claimant
placeof the mediation session. The director of state cona$ anqall respondents and specified by them in writing for purposes
changethe datetime or place of the mediation session as necesy applying ss655.44 (4)and(5) and655.445 (3)

saryto accommodate the parties, subject to the requirement thafistory: 1985 a. 3401989 a. 18%.28; 1989 a. 3591993 a. 107

the mediation session be held before the expiration of the medtiaimantsfailure to participate in mediation within 90-day period under (7) does
ation period under sul{7). notrequire dismissal; court may determine appropriate sanction. Schli&nhuis,
. 152W (2d) 434, 448 NW (2d) 655 (1989).

(2) APPOINTMENT OF MEDIATORS. Each mediation papel shall” "t party wishes teeschedule a mediation session for a time outside the 90 day
consistof the following members appointed by the director oftatutoryperiod, that party must obtain a written agreement sddVhere arespon
statecourts: dentrequests a rescheduling without providing a mutually agreed upon date within

! . . i the 90 days and no written agreementligained, the mediation period does not ter

(a) One public member who is neither an attorney rf@ath minateuntil the rescheduled mediation session is completed. SeagBistsicians
careprowder and who is selected framlist of pUb“C member lnSégrzpi-eii)nwo(fzﬂ)egii%o?\}vim\i/\rf ;(Jze(:i)ozclisLZn(dcetll' égpﬁ;’ggc?i)ptional prerequisite
mediators prepared every 2 years, onore frequently UPON ¢ maintenance of medical malpractice suit. BertorellStv Josepls’ Hosp. of
requestof the director of state courts, by the governgifany  Marshfield,685 F Supp. 192 (WD. Ws. 1988).

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/1997/655.44(2)
https://docs.legis.wisconsin.gov/document/statutes/1997/655.44(3)
https://docs.legis.wisconsin.gov/document/statutes/1997/655.54
https://docs.legis.wisconsin.gov/document/statutes/1997/802.10(3)
https://docs.legis.wisconsin.gov/document/statutes/1997/655.465(7)
https://docs.legis.wisconsin.gov/document/statutes/1997/655.445(1)
https://docs.legis.wisconsin.gov/document/statutes/1997/655.465(7)
https://docs.legis.wisconsin.gov/document/acts/1985/340
https://docs.legis.wisconsin.gov/document/acts/1989/187
https://docs.legis.wisconsin.gov/document/acts/1989/187,%20s.%2028
https://docs.legis.wisconsin.gov/document/sco/95-04
https://docs.legis.wisconsin.gov/document/statutes/1997/655.45(2)
https://docs.legis.wisconsin.gov/document/statutes/1997/655.45(2)
https://docs.legis.wisconsin.gov/document/statutes/1997/655.45(1)
https://docs.legis.wisconsin.gov/document/statutes/1997/655.45(1m)
https://docs.legis.wisconsin.gov/document/statutes/1997/655.44(6)
https://docs.legis.wisconsin.gov/document/statutes/1997/655.445(1)
https://docs.legis.wisconsin.gov/document/statutes/1997/655.44(6)
https://docs.legis.wisconsin.gov/document/statutes/1997/655.445(1)
https://docs.legis.wisconsin.gov/document/acts/1985/340
https://docs.legis.wisconsin.gov/document/acts/1989/187
https://docs.legis.wisconsin.gov/document/acts/1989/187,%20s.%2028
https://docs.legis.wisconsin.gov/document/acts/1993/107
https://docs.legis.wisconsin.gov/document/acts/1993/443
https://docs.legis.wisconsin.gov/document/acts/1997/75
https://docs.legis.wisconsin.gov/document/acts/1997/175
https://docs.legis.wisconsin.gov/document/acts/1985/340
https://docs.legis.wisconsin.gov/document/acts/1989/187
https://docs.legis.wisconsin.gov/document/acts/1989/187,%20s.%2028
https://docs.legis.wisconsin.gov/document/statutes/1997/655.465(2)
https://docs.legis.wisconsin.gov/document/statutes/1997/655.465(7)
https://docs.legis.wisconsin.gov/document/statutes/1997/655.465(2)(c)4.
https://docs.legis.wisconsin.gov/document/statutes/1997/655.465(2)(c)5.
https://docs.legis.wisconsin.gov/document/statutes/1997/655.465(2)(c)4.
https://docs.legis.wisconsin.gov/document/statutes/1997/655.465(2)(c)5.
https://docs.legis.wisconsin.gov/document/statutes/1997/655.465(2)(c)4.
https://docs.legis.wisconsin.gov/document/statutes/1997/655.465(2)(c)5.
https://docs.legis.wisconsin.gov/document/statutes/1997/655.465(2)(c)1.
https://docs.legis.wisconsin.gov/document/statutes/1997/655.465(2)(c)2.
https://docs.legis.wisconsin.gov/document/statutes/1997/655.465(2)(c)1.
https://docs.legis.wisconsin.gov/document/statutes/1997/655.465(2)(c)2.
https://docs.legis.wisconsin.gov/document/statutes/1997/655.465(2)(c)1.
https://docs.legis.wisconsin.gov/document/statutes/1997/655.465(2)(c)2.
https://docs.legis.wisconsin.gov/document/statutes/1997/655.465(2)(c)4.
https://docs.legis.wisconsin.gov/document/statutes/1997/655.465(1)
https://docs.legis.wisconsin.gov/document/statutes/1997/20.680(2)(qm)
https://docs.legis.wisconsin.gov/document/statutes/1997/655.465(6)(a)
https://docs.legis.wisconsin.gov/document/statutes/1997/655.44(4)
https://docs.legis.wisconsin.gov/document/statutes/1997/655.44(5)
https://docs.legis.wisconsin.gov/document/statutes/1997/655.445(3)
https://docs.legis.wisconsin.gov/document/acts/1985/340
https://docs.legis.wisconsin.gov/document/acts/1989/187
https://docs.legis.wisconsin.gov/document/acts/1989/187,%20s.%2028
https://docs.legis.wisconsin.gov/document/acts/1989/359
https://docs.legis.wisconsin.gov/document/acts/1993/107

655.54 HEALTH CARE LIABILITY AND PATIENTS)pdated 97-98Wis. Stats. Database 10
COMPENSATION
655.54 Filing fee. Requests for mediation filed with the direc available. The board of governors shall, by rule, set fees t@ehar
tor of state courts are subject to a filing fee df.$The filing fee healthcare providers at a levslficient to provide the necessary
shallbe paid into the mediation fund unde655.68 revenue.
History: 1985 a. 3401989 a. 18%.28. (Im) Notwithstandingsub.(1), the board of governors may
655.58 Mediation procedure. (1) NoRecorp. Mediation €XEMPany type of health cagrovider set out in $55.002from

shall be conducted without a stenographic record or any otfgyMeniof thel a_nnUﬁI fee bas?% onl?llow number of requests for
ranscript, mediationinvolving that type of health care provider

(2) No Exawms, suBPOENASOATHS. NoO physical examinations (2) Theannual fees under syli) shall be collected in marn

or production of records may be ordered, no witnesses may'l§g Prescribed by rule of the commissiandrhe commissioner
subpoenaecand no oaths may be administered in mediatimf a(;lgrae);tael(lj Tﬁgg?’ésog%%e‘j under sufh) into the mediation
whetherby a mediation panel or member thereof or as a result Bﬂistor 71985 2, 3401989 o 1871991 a. 214
applicationto a court by any person. y: : . - 214

(3) NOEXPERTWITNESSESPANEL CONSULTANTSPERMITTED. (@)

Exceptas provided in pa(b), no expert withesses, opinions or SUBCHAPTERVII
reportsmay be submitted or otherwise used in mediation.
(b) The mediation panel or any member thereof may consult MEDIATION FUND

with any expert, and upon authorization of the director of state
courtsmay compensate trexpert from the appropriation undergss.68 Mediation fund. (1) CreaTion. There is created a

s.20.680 (2) (gm) mediation fund to pay thadministrative expenses of the medi
(4) PATIENT RECORDSCONFIDENTIAL EXCEPT TO PARTIES. All  ationsystem created under subbth.
patienthealth care records in the possession of a mediadinel (2) ADMINISTRATION AND OPERATION. Management of the

shallbe kept confidential by all members of the mediation panglediationfund is vested with the director of state courts.

andall other persons participating in mediation. Every person 3y pees The mediation fund is financed from fees generated
participatingin mediation shall make available to one another a%derss 655.54and655.61

all members of the mediation panel all patient health care record
of the patient named in the request for mediation than éine per
son’spossession.

(5) CouNseL PERMITTED. Any personparticipating in medi
ation may be represented by counsel authoripeaict for his or
herrespective client.

History: 1985 a. 3401989 a. 18%.28.

S(4) ACCOUNTING AND FINANCIAL REPORTS. (@) Any person
authorizedo receivedeposits, withdraw moneys, issue vouchers
or otherwise disburse mediation fund moneys shall pbkiraet
fidelity bond in an amount reasonablyfg&iént to protect medi
ationfund assets. The cost of thend shall be paid from the medi
ationfund.

(b) The state investment board shall invest money held in the
655.61 Funding. (1) The mediation fund created under smediation fund in short-term, fixed-return, interest-bearing
655.68shall be financed from feehaged to health care provid investments.All income derived fronthese investments returns
ers. The director of state courts shall, by February 1 annualtg the mediation fund.
determinethe revenues needed for the operatibthe mediation  (c) On or before March 1 annualtye director of state courts
systemduring the succeeding fiscal yesard inform the board of shallsubmit areport on the operation of the mediation system and
governorsof that amount. The director of state courts shall alg the status of the mediation fund to the chief clerk of each house
inform the board of governof the number of requests for medi of the legislature, for distributioio the appropriate standing com
ation involving each type of health care provider set out in mitteesunder s13.172 (3)
655.002for the most recent fiscal year for which statistice History: 1985 a. 3401987 a. 1861989 a. 18%.28; 1991 a. 214
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